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T O THE 


PETITON of John Sturrock, Heckler in Auer 
eden 


HAT « this Caſe may be more cathy underſtoo. | 
it will be neceſlary to give ſame Account of th. 
Connexion betwixt the Parties, to ſtate the 

| Fact as it really ſtands, and to take notice of * 
ſome Ws or Miſtakes in this Petition, which you 

Lordſhips have appointed to be anfwered, and then che 

Reſpondent perſua Es himſelf it will require very ſew 

Words to convince your Lordſhips, that Petitioner is 

here endea vouring, in vain, to overturn a moſt juſt Interlo 

cutor, and labouring in a Purſuit, which: may be product F 

of very fatal Conſequences to him. | | 
The Linen Manufacture is carried on at Aberbrothock, to a 

great Extent, it is thought, as in any Town in Scotland. Th 

Trade of Heckler or Weaver is therefore a 7 beneficis 

Employment in that Place; the Reſpondent ig appliec - 

himſelf a little to that Buſineſs, but not l perfee | 

therein as he could have wiſhed, entered irito an 


* ack, Auguſt 1761. 2 Parties fol · 
a A we * lowing, 


with the Petitioner, the Words of which are- dberbroth | 


%-- 


| | - - | 
© lowing, that is to ſay, John Sturrock on the one Part, and 


* Wilkam Milne, Heckler, on the other Part; and the ſaid 


&« Milliam Milne binds and obliges himſelf to ſerve the ſaid 


John Sturrock in the Arts of Heckling and Weaving, or 
«. whatſoever lawful Work the ſaid John Sturrock ſhall have 


* Occaſion for, done, and that for the Space of three full 


and compleat Years, from and after the Term of Martin- 


nat next to come; and the ſaid John Sturrock binds and 
„ obliges himſelf, to pay to the ſaid William Milne three 
« Shillings and fix Pence Sterlmg per Week for the firſt Half. 
« year, and four Shillings Sterling per Week for the ſecond 
« Half-year, and four Shillings Ster ing per Week for the ſe⸗ 
* cond Year, and four Shillings Ster per Week for the 
© third and laſt Year; and alſo, fix and one Half-bolls Oat- 
„ meal, and one Boll Coals each Year, during the Space of 
* his three Years Service; and both Parties bind themſelves 
* to perform the foreſaid Premiſſes to each other, before 


« .the's Witneſſes. (Signed) -John Sturroct, Willian- 


« Mill.” | 

During this Period, the Parties had Dealings together, as 
appears from the Petitioner's Books in Proceſs, and which 
ſeem to have been ſettled, by a Diſcharge of this Date; but 
the Reſpondent muſt be allowed in general to obſerve, that 
this Diſcharge, as well as moſt of the other Papers in Pro- 
ceſs, beer a moſt ſuſpicious Appearance. | 

This Diſcharge looks, as if all Correſpondence between 
the Parties had been at an end, at leaſt, that the Granter 


meant ſo; but the Petitioner thinking, he had ſtill that Supe- 
riority over the Reſpondent, thought he might uſe all Man- 


ner of Freedom with him or his Goods, as formerly. 
Accordingly, about this Time, the Petitioner, who dealt a 
little in the green Linen-trade, was making up a Bale of 
Cloth to ſend to London; but not having ſo much as com- 
eat it, of his own, and knowing the Reſpondent had two 
ebs fit for his Purpoſe; lying inthe Hands of one David 
| TED, * Webſter, 


a 


LE | 

fehler, a Merchant in the fame Burgh, deſired to have 
them to make up his Quantity. The Reſpondent agreed, up- 
on theſe Conditions, that he ſhould either pay him the Price 
juſt now, or the Returns thereof, as they ſhould be ſold at 
London, upon which the Petitioner went away much diſſatiſ- 
fied. | 

Such Terms as theſe would certainly appear very reaſon- 
able among Dealers ; but, in this Caſe, where the Parties had 
been lately ſo much on a different. Footing, the Peritioner, 
it ſeems, was offended, on account of his having ſuch an 
Anſwer from one, ſo lately his on Servant, and being de- 
termined, it would appear, to have the two Pieces of Cloth, 
at any rate, he ventured on Means to accompliſh what he had 
in view, ſuch as your Lordſhips never do let eſcape unno- 
ticed, whether an Action be brought in the regular Method 
or not. He preſents a forged Order to David Webſter, in 
whoſe Hands the Webs were lying, who thereupon delivers 
up the Cloth; and this Order has been recovered, ſince the 
laſt Interlocutor of the Lord Ordinary, and is now in Pro- 
No, ſoaner was the Reſpondent informed of Sturrock's Con- 
duct in this Affair, than he wanted an Explanation of it; 
but the only Anſwer he could obtain was, that theſe Webs 
were convenient for making out his Commiſſion. The Re- 
ſpondent knowing it was in vain to inſiſt farther in this way, 
with a Man, who he knew never ended a Diſpute in his Life 
but by a legal Compulſitor, brought an Action againft him 
before the Magiſtrates of Aberbrothock, concluding for Pay- 
ment of 7. Sterling, as the Value of the two Webs, or that 


he ſhould find Caution, that the ſame ſhould be immediately 
ſhipped for London, there to be ſold to the beſt Advantage, 
and the Price paid to William Milne, the Proprietor. 

Both Parties appeared in this Proceſs, and the Order upon 
which the Webs were delivered to the Petitioner being pro- 
duced, the Reſpondent objected, that the Order * 2 


= 


* 9 Lands 
ſigned by him, upon which the Judge, having compared the 
Subſcription adhibited thereto, with that of William Milne, 
which he wrote in Court, and ſeveral other Papers figned by 
him, then produced, found the Name . adhibited to the Or- 
der was not the real Subſcription of William Milne ; and hay- 
ing alſo ſeen from John Sturrock's Books, that Accounts had 
been ſo recently cleared, and no Appearance of the two 
Webs having been accounted for, or paid, decerned for the 
Price thereof, with ten Shillings of Expences, reſerving 
Action to Pilliam Milne againſt the Forger of this Order. 
This Sentence was pronounced in the Month of December 
1764, not a Month after the Date of the Diſcharge; and as 
it was an ordinary Cuſtom of the Petitioner's, at that Time, 
whenever a Decreet went againſt him, of which there were 
many, to appeal to the Juſticiary Court, be accordingly pro- 
teſted, and appealed to the Lords of Juſticiary in this Caſe, 
which was only intended as a Device, to put off the Execu- 
tion of the Sentence ſome Months longer, as appears from 
his after Conduct; for when the Reſpondent was on his 
Way to attend this Cauſe before the Court of Juſticiary at 
Perth, and had got as far as Dundee, he was there met 
by the Petitioner, (by this Time ſenſible of the Juſtneſs 
of the Baillies Sentence, and how fooliſh it would be to 
puſh the Matter further,) who, endeavoured by many fair 
Promiſes and ſolemn Proteftations, to perſuade the Reſpon- 
dent to return to Aberbrothock, and there they would ſettle all 
Differences, and-particularly this Proceſs for the Price of the 
Cloth, by the Determination of two Gentlemen, to be choſen 
by themſelves. DS | | 
The Reſpondent, after being thus importuned, at laſt con- 
ſented to go back to Aterbrothock, where they both arrived, 
and there the Petitioner, happy in geting this. brought about, 
writes out a Reference with his own Hand, the very Day 
they returned from Dundee, of all Tranſactions preceeding, 
wy | particularly 
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particularly the two Webs, to two Merchants in Aberbra- 
thock, James Sturrock and David Hill. | 

The Arbiters having accepted, and after meeting with the 
Parties, confidering their Claims, and examining their Ac- 
counts, particularly as they ſtood in the ſaid John Sturrock's 
Books, and finding that all Accounts between them, begin- 
ning in Auguſt 1761, had been cleared in November 1764, 
of which there is a Diſcharge produced, but that the two 
Webs in queſtion, received by John Sturroct, had not been 
accounted for at that Clearance, pronounced their Decreet- 
arbitral, written by one of the Arbiters on the Back of the 


Submiſſion, of this Date, finding, That the Petitioner was 776 


juſtly reſting and owing to the Reſpondent 7 J. 14 s. 14 d. 


Sterling, and which they decerned and ordained him to 


"The Petitioner having ſo far obtained his End, in getting 
a Delay, thought upon another Expedient, which was to re- 
fuſe to obtemper the Decreet-arbitral pronounced 25th June 
1765, and upon which the Reſpondent brought no Action 
till zoth Auguſt, two Months after Satisfaction ſhould have 
been made him. The Reſpondent brought a Proceſs before 
the Magiſtrates of Aberbrothock, for a Decreet,of Interpoſition, 
as ſummary Diligence could not paſs upon the Decreet-arbi- 
tral, as neither it nor the Submiſſion bears any Clauſe of Re- 
giſtration ; to which Action, the Petitioner offered ſome very 
frivolous Anſwers, but was decerned in Payment of the Sum 
awarded by the Decreet-arbitral, with one Shilling for each 
Pound of Principal, of Expences of Plea. From the Proceed- 
ings in this Cauſe before the Magiſtrates, as ſet forth in the 
Decreet, your Lordſhips cannot doubt the Magiſtrates did 
right in pronouncing this Judgment. 
The Petitioner finding he had exhauſted every Fund of 


Defence before the Magiſtrates, applied for, and obtained a 


Suſpenſion from your Lordſhips, the Reſpondent having had 


no Opportunity to make an Anſwer to it, the ſame paſſed 


B without 


\ 
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without Oppdlition, and the Suſpenſion having come to be 

diſcuſſed before the Lord Auchinleck, Ordinary, his Lordſhip, 

Feb. rgth, of this Date, upon a Repreſentation for the Petitioner, againſt 

1766. a Decreet in abſence, with Anſwers for the Reſpondent, pro- 

nounced' the following Interlocutor: The Lord Ordinary 

% having again conſidered this Repreſentation, with the An- 

„ ſwers thereto, finds, That as the Submiſſion is not on 

«« Stampt-paper, and has no Witneſſes ſubſcribing, that it was 

« no proper Warrant for obtaining a Decreet of Regiſtra- 

tion; but turns the Decreet into a Libel, and appoints the 

« Procurator for Mr. Milne to make Anſwers to the Objections 

© to the Decreet, ſtated in the Repreſentation for John Stur- 

* rock, and to ſtate how he inſtructs his Claim, and this 
* within eight Days.“ 1 

Your Lordſhips, upon reading this Interlocutor, will ſee 

it is founded wholly upon the Nullities objected to the Sub- 

miſſion ; and, therefore, it will be neceſlary to ſtate ſhortly, 

how that happened. Mr. Sturrock produced a Submiſſion, 

wrote with his own Hand, in the ſame Terms with the true 

One, the Names of both the Parties are adhibited to this 

Copy, as if it had been the apiginal, but not the Subſcrip- 

tions of the Witneſſes. This induced his Lordſhip to con- 

clude this was the true Submiſſion, (which was lying all the 

while as one of the Warrants of the Decreet before the Ma- 

giſtrates of Aberbrothock,) and to give Judgment in the above 

Terms. ' 

Againſt this Interlocutor the Reſpondent preferred a Re- 
preſentation, praying an Alteration thereof, at leaſt, that, be- 
fore Anſwer, the Lord Ordinary would ordain the Petition- 
er's Receipt for the two Webs to be produced, as alſo his 
Books, and the Reſpondent's Order on David Webſter, in 
conſequence of which they were delivered. . 

| Upon this the Lord Ordinary ordered the Repreſentation 

to be anſwered; and in the mean time, ordained the Peti- 
tioner to produce the Writings called for. | 

Sturrock, 


7 
Sturrack, in obedience to the above Interlocutor, has pro- 
duced two Books, which he calls a Ledger and Waſte Book, 
but which he believes, no one of his Fraternity would at- 


tempt to explain. It would be a vain Effort in the Reſpon- 
dent to endeavour to give your Lordſhips any diſtinct Idea 


of them, it would but tend to confound. it, upon the whole, 


they are a Maſs of Uncorrectneſs. The Reſpondent means 
only as to the Dealings in queſtion, for before, and after, 
the Place in the Books, where theſe Tranſactions are tated, | 
it would be troubleſome to find a Blot, let alone a Razure ; 
only the Reſpondent would obſerve, how apropos this Arti- 


cle of the Cloth, dated 15th September, is foiſted in on the 
Credit-fide of the Account, betwixt 12th and 26th November. 
The Article of the 12th is for Wages, which one cannot pre- 
ſume would be paid before they were due, and, according- 
ly, they are marked on the Day after the Term ; and the 
next Article is the 15th September for the Webs, this is a 
clear Proof, that this has been a novum opus, which nothing 
but your Lordſhips looking into the Book can give you any 


diſtinct Idea of. 
But a convincing Proof, that the Webs were not cleared 


on, when the other Tranſactions betwixt the Parties were ſet- 
tled, is, That by Sturrock's own Account of the Matter, he 
was to ſend theſe Webs to London, and to account to the 
Reſpondent for the Proceeds of them, ſo it is impoſſible to 
believe, that he would have given the Reſpondent Credit for 
the Webs in his Books, of the ſame Date that he received 
them. 

The Le F re has been abundantly profuſe in Privileges 
to Merchants for Furniſhings, more particularly, if they ap- 
pear diſtinctly from Books; it does not point out the long 
and tedious Method of Submiſſions and Decreets-arbitral ; 
and, therefore, the Petitioner will not be believed, when he 
tells your Lordſhips, that the W is Debitor to bin 
by his Books. 

Upon 


K 


F.9 
Vv pon Production of theſe Books, the Lord Ordinary was 


2 24th, "leaked, of this Date, to pronounce the following Interlocutor : 


„ The Lord Ordinary having again conſidered this Repreſen- 
„tation, with the Anſwers and Writs produced, and ſpe- 
* cially, that the Submiſſion is not denied to be of the. Hand- 
« writing of the Suſpender, and concerns the ſettling a ſmall 
« Account between two Manufacturers ; finds, the Debt ha- 
* bily inſtructed by the Decreet-arbirral, repels the Reaſons 
"= Suſpenton, finds, the Letters orderly proceeded, and 
« © decerns, and finds Expences due, and appoints an Ac- 
count of the ſame to be given in. 

The Petitioner has applied to your Lordſhips, by the Peti- 
tion now to be anſwered, craving a Review of this Interlo- 
cutor, and praying, that you will be pleaſed to ſuſpend the 
Letters ſimpliciter; in Anſwer to which, what follows is 
humbly offered on the Part of the Ref; pondent, in ſupport of 
the Lord Ordinary's Interlocutor. 

After ſo fully ſtating the Facts, which have given. Riſe to 
this Queſtion, the Reſpondent ſhall only take notice of ſome 
Miſtakes in the Petition, and trouble your Lordſhips with a 
very few Words in ſupport of the Lord Ordinary" s Interlo- 
cutor, 

The Petitioner ſets out with telling your Lordſhips, that 
the Reſpondent, William Milne, ſome times ſubſcribes him- 
ſelf Gulielmus Milne. This is a mere Chimera; for there is 
not the ſmalleſt Proof of it produced, though the Reſpon- 
dent was formerly amuſed with it before the Lord Ordi- 
nary. 

The next Miſtake in point of Fact is, where the Petitioner 
fays, being apprehenſive, from ſome Words that dropt from 
the Arbiters, that Juſtice would not be done him, he took 
an Inſtrument againſt them, requiring them not to deter- 
mine: But this is as falſe as the former; for there is no Evi- 
dence of any fuch Proteſt. "OM 


ſ ] 
Thus the Reſpondent humbly MR your Lordſhips will 
ſee his Conduct has been fair and honeſt, during all this Liti- 
tion, while the Petitioner Bas been at all the Pains imagi- 


| mable, to ſpin out, and retard Juſtice being done to the Re- 


ſpondent. | roi” - 
Your Lordſhips have ſeen the Pains the Petitioner was 


| at, in bringing about this Agreement, that he even 


- 
„ 


wrote out the Submiſſion with his own Hand, the very 
Day they returned, and that this Reference has every For- 
mality, except that of 8tampt- paper, appearing from the Face 


ol it, and which is not now diſputed. This leads the Re- 


— 


- 


ſpondent to the Decreet-arbitral following upon it. 

Decreets-arbitral being firmly eſtabliſhed by Law, are not 
eaſily to be overturned upon Formalities. And, Dalrymple, 
in one of his Deciſions, gives a very good Reaſon for it, be- 
cauſe Arbiters are not expected 2 Lawyers: But, in this 
Caſe, where the Decreet-arbitral is extended on the Back of 
the Submiſſion, ſigned by both Arbiters, and holograph of 
one of them, the Reſpondent, with Submiſſion, apprehends, 
your Lordſhips will have no Difficulty in adhering to the 
Lord Ordinary's Interlocutor. | 

Its being holograph of one of the Arbiters, the Reſpon- 
dent humbly apprehends, takes off the Neceſſity of Wit- 
neſſes; and this is the only Objection ever has been urged a- 


gainſt it. 

It a from the Decreet-arbitral itſelf, as alſo from 
the Magiſtrates Decreet, how carefully the Arbiters pro- 
ceeded ; and that if either Party had Reaſon to complain, it 
was the Reſpondent; for, it appeared from Sturrochs Books, 
that more was due to the Reſpondent than the Sum de- 
cerned for; and that if the Submiſſion, with the Decreet- 
arbitral, ſhould be found informal, that this may 
by the Arbiters Oath, will (ſcarcely be denied, 7th February 


„ 
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be proved . . . 
1 
1671, Hume contra Scott; 22d January 1684, Davidſon — Lot 
gaink Town of Edinhwgh, Founiinbal — 


ſatisſied your Lordſhips, that this is a moſt groundleſs 


16. ] 


. e | 
Upon the whole, the Reſpondent humbly hopes, he has 


Struggle on the Part of the Petitioner, that, from' the Pro- 
ceedings before the Magiſtrates of Aberbrothock, and the 
Proceedings ſince coming into this Court, he has never ob- 
tained one Interlocutor in his favours, except one, which he 
got, by ſubſtituting a forged Submiſſion, inſtead of the true 
one ; this was of a piece with what gave Riſe to this Proceſs 
viz. the preſenting a forged Order for Delivery of the Webs. 
The Reſpondent will not ſay any Thing upon this Head, but 
leave it to your Lordſhips uſual Juſtice and Attention'to fair 
Dealings among Mankind. | | 


In reſpect whereof, &c. 
ALEX. SCRYMGEOUR: 
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